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Take away the elaborate trappings of the Articles and the high-flying rhetoric that

has accompanied them, and we see clearly that the House of Representatives asks the Senate to

remove the President from office because he:

• used the phrase “certain occasions” to describe the frequency of his

improper intimate contacts with Ms. Monica Lewinsky.  There were, according to the House

Managers, eleven such contacts over the course of approximately 500 days.

Should the will of the people be overruled and the President of the United States

be removed from office because he used the phrase “certain occasions” to describe eleven events
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• Members of the House were shown secret “evidence” in order to influence
their vote -- evidence which the President’s counsel still has not been able to
review.

III. THE CONSTITUTIONAL STANDARD AND BURDEN OF PROOF FOR
DECISION

A. The Offenses Alleged Do Not Meet the Constitutional Standard of High







- �� -

Constitution itself.  They chose to specify those categories of offenses subject to the

impeachment power, rather than leave that judgment to the unfettered whim of the legislature.

Any just and proper impeachment process must be reasonably viewed by the

public as arising from one of those rare cases when the Legislature is compelled to stand in for
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impeachment is limited to certain forms of wrongdoing.  Alexander Hamilton described the

subject of the Senate’s impeachment jurisdiction as

those offenses which proceed from the misconduct of public men, or in
other words from the abuse or violation of some public trust.  They are of
a nature which may with peculiar propriety be denominated POLITICAL,
as they relate chiefly to injuries done to the society itself.36
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• “acts which, like treason and bribery, undermine the integrity of 
government.”63

The articles contain nothing approximating that level of wrongdoing.  Indeed the House

Managers themselves acknowledge that “the President’s [alleged] perjury and obstruction
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B. The Standard of Proof

Beyond the question of what constitutes an impeachable offense, each Senator

must confront the question of what standard the evidence must meet to justify a vote of “guilty.”
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that the “special rule which bars conviction for perjury solely upon the evidence of a single

witness is deeply rooted in past centuries.”  While § 1623 does not literally incorporate the so-

called “two-witness” rule, the case law makes clear that perjury prosecutions under this statute

require a high degree of proof, and that prosecutors should not, as a matter of reason and

practicality, try to bring perjury prosecutions based solely on the testimony of a single witness.

As the Supreme Court has cautioned, perjury cases should not rest merely upon “an oath against

an oath.”  Id. at 609.

Indeed, that is exactly the point that experienced former federal prosecutors made
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the OIC, App. at 116-26, and Ms. Lewinsky recalled fewer than seventeen, App. at 744), simply

to state them is to reveal their utter immateriality.78

The President categorically denies that his prepared statement was perjurious,
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• “Neither the Pres[ident] nor Mr. Jordan (or anyone on their behalf) asked or encouraged
Ms. L[ewinsky] to lie.”  App. at 718 (2/1/98 Proffer).

• “[N]o one ever asked me to lie and I was never promised a job for my silence.”  App. at
1161 (Lewinsky GJ 8/20/98).

• 
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accomplish the purpose of avoiding a deposition:

• 
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Jones case.  The suggestion that perhaps Ms. Lewinsky could submit an affidavit in lieu of a

deposition, as the President knew other potential deponents in the Jones case had attempted to

do, in order to avoid the expense, burden, and humiliation of testifying in the Jones case was
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and misleading testimony if and when called to testify personally” in
the Jones litigation

Article II (2) alleges that the President encouraged Ms. Lewinsky to give false

testimony if and when she was called to testify personally in the Jones litigation.  Again, Ms.

Lewinsky repeatedly denied that anyone told her or encouraged her to lie:

• “Neither the Pres[ident] nor Mr. Jordan (or anyone on their behalf) asked or encouraged
Ms. L[ewinsky] to lie.”  App. at 718 (2/1/98 Proffer).

• “[N]o one ever asked me to lie and I was never promised a job for my silence.”  App. at
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was 2:30 in the -- I mean, the conversation I’m thinking of mainly would have
been December 17th, which was --

Q: The telephone call.
A: Right.  And it was -- you know, 2:00, 2:30 in the morning.  I remember the gist of

it and I -- I really don’t think so.

App. at 1119-20 (Lewinsky GJ 8/20/98) (emphasis added).

Moreover, Ms. Lewinsky has stated several times that neither of these so-called

“cover stories” was untrue.  In her handwritten proffer, Ms. Lewinsky stated that she asked that

the President what to say if anyone asked her about her visits to the Oval Office and he said that

she could say “she was bringing him letters (when she worked in Legislative Affairs) or visiting
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President gave no response, but the House Managers, like the Committee Report and the OIC

Referral, cite only the account most favorable to their case, failing even to take note of the other
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A:
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and Mr. Jordan discussed a list of potential employers she had compiled.  App. at 1464-65

(Lewinsky FBI 302 7/31/98).  In that meeting, Ms. Lewinsky never informed Mr. Jordan of any

time constraints on her need for job assistance.  Supp. at 2647 (Lewinsky-Tripp Tape of 11/8/97

conversation).  Mr. Jordan had to leave town the next day.  App. at 1465 (Lewinsky FBI 302

Form 7/31/98).  Ms. Lewinsky had a follow-up telephone conversation with Mr. Jordan around

Thanksgiving wherein he advised her that he was “working on her job search” and instructed her

to call him again “around the first week of December.”  App. at 1465 (Lewinsky FBI 302

7/31/98); see also App. at 825 (Lewinsky GJ 8/6/98) (“And so Betty arranged for me to speak

with [Jordan] again and I spoke with him when I was in Los Angeles before -- right before

Thanksgiving.”) 104  Inexplicably, the Committee Report, the presentation by its chief counsel,

and the Starr Referral all choose to ignore this key piece of testimony -- that contact resumed in

early December because Ms. Lewinsky and Mr. Jordan agreed (in November) that it would.  See



- �� -

the request of Ms. Currie (apparently at the suggestion of Ms. Tripp) and, notwithstanding his

travels in November, Supp. at 1811 (Jordan GJ 5/5/98), kept in contact with Ms. Lewinsky with

plans to reconvene early in December.

c. The Committee Report’s Circumstantial Case
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recommended another person just a few months earlier.  Id.  The person who interviewed Ms.

Lewinsky stated that he felt “absolutely no pressure” to hire her and indeed told her she did not

have the qualifications necessary for the position.  Supp. at 3521 (Schick FBI 302 1/29/98).
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MacAndrews & Forbes called Ms. Lewinsky and told her that she would be given more
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the time of the conversation.  And critically, Ms. Currie testified that, during the conversation,

she did not perceive any pressure “whatsoever” to agree with any statement made by the

President.

The President’s actions could not as a matter of law support this allegation.  To

obstruct a proceeding or tamper with a witness, there must be both a known proceeding and a
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Q: But you suggested that at the time.  Have you changed your opinion about it in
retrospect?

A: I have not changed my opinion, no.

Supp. at 667 (Currie GJ 7/22/98); see also Supp. at 534 (Currie FBI 302 1/24/98) (“Currie

advised that she responded “right” to each of the statements because as far as she knew, the

statements were basically right.”); Supp. at 665 (Currie GJ 7/22/98) (“I said ‘Right’ to him

because I thought they were correct, ‘Right, you were never really alone with Monica, right’”).
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VI. THE STRUCTURAL DEFICIENCIES OF THE ARTICLES PRECLUDE A
CONSTITUTIONALLY SOUND VOTE

The Constitution prescribes a strict and exacting standard for the removal of a

popularly elected President.  Because each of the two articles charges multiple unspecified

wrongs, each is unconstitutionally flawed in two independent respects.

First, by charging multiple wrongs in one article, the House of Representatives

has made it impossible for the Senate to comply with the Constitutional mandate that any
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of Representatives can amend articles of impeachment, and judicial precedent demonstrates that
unduly vague indictments cannot be cured by a prosecutor providing a bill of particulars.  Only
the charging body -- here, the House -- can particularize an impermissibly vague charge.

Indeed, Senate precedent confirms that the entire House must grant particulars
when articles of impea2(ea)(rta6ouse m)e not sufficiently specirtfic for a fair trtrial.  During the 1933
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The result is a pair of articles whose structure does not permit a constitutionally

sound vote to convict.  If they were counts in an indictment, these articles would not survive a

motion to dismiss.  Under the unique circumstances of an impeachment trial, they should fail.

A. The Articles Are Both Unfairly Complex and Lacking in Specificity
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Absent a clear statement of which statements are alleged to have been perjurious,

and which specific acts are alleged to have been undertaken with the purpose of obstructing the

administration of justice, it is impossible to prepare a defense.  It is a fundamental tenet of our

jurisprudence that an accused must be afforded notice of the specific charges against which he

must defend.  Neither the Referral of the Office of the Independent Counsel, nor the Committee

Report of the Judiciary Committee, nor the House Managers’ Trial Memorandum was adopted

by the House, and none of them can provide the necessary particulars.  It is impossible to know

whether the different statements and acts charged in the Referral, or the Report, or the Trial

Memorandum, or all, or none, are what the House had in mind when it passed the Articles.

2. The Structure of Article II

Article II accuses the President of a variety of wrongful acts.  The introductory
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68 votes, one more than necessary to convict.  The problem is even worse if Senators agree that

there is a single perjurious statement but completely disagree as to which statement within the

176 pages of transcript they believe is perjurious.  Such an outcome would plainly violate the

Constitution’s requirement that there be conviction only when a two-thirds majority agrees.
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(4th Cir. 1979); Bins v. United States, 331 F.2d 390, 393 (5th Cir. 1964).128  Our federal system of

justice simply does not permit conviction by less than unanimous agreement concerning a single,

identified charge.  See United States v. Fawley, 137 F.3d 471 (7th Cir. 1998) (conviction requires

unanimous agreement as to particular statements); United States v. Holley, 942 F.2d 916, 929 (5th

Cir. 1991) (reversal required where no instruction was given to ensure that all jurors concur in
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Thus, where the charging instrument alleges multiple types of wrongdoing, the

unanimity requirement “means more than a conclusory agreement that the defendant has violated

the statute in question; there is a requirement of substantial agreement as to the principal factual

elements underlying a specified offense.”  United States v. Ferris, 719 F.2d 1405, 1407 (9th Cir.

1983) (emphasis added).  Accordingly, although there need not be unanimity as to every bit of

underlying evidence, due process “does require unanimous agreement as to the nature of the

defendant’s violation, not simply that a violation has occurred.”  
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2. The Allegations of Both Articles Are Unconstitutionally Vague
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scenario is antithetical to the Constitution’s due process guarantee of notice of specific and
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United States where the issue in the balance is the removal of the one political leader who, with

the Vice-President, is elected by all the citizens of this country.138

The need for discovery does not turn on the number of witnesses the House

Managers may be authorized to depose.139  If the House Managers call a single witness, that will






